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Apply knowledge and insight into aspects of the Long Term 
Insurance Act, Act 52 of 1998 

 

Introduction 
 
In this module, we will look at the different aspects of the Long Term Insurance Act 
(Act 52 of 1998) and also how it should be applied. 
 
 
 
 

Module 1 

The fundamentals of Long Term and Short Term legislation in 
South Africa 

 
This Module deals with:  
 The Acts that govern Insurance and an explanation for why there is more than 

one Act 
 The Short Term and Long Term Acts compared in terms of indemnity and non-

indemnity cover 
 The Short Term and Long Term Insurance Acts compared with reference to the 

criteria used to assess the risk 
 

1.1 The Acts that govern Insurance and an explanation for why there is more 
than one Act 

 
The main pieces of legislation that govern insurance and related services are: 

 The “Long Term Insurance Act (Act 52 of 1998)”; 
 The “Short Term Insurance Act (Act 53 of 1998)”; 
 The “Pension Funds Act, 24 (Act 24 of 1956)”; 
 The “Friendly Societies Act (Act 25 of 1956)”; and 
 The “Medical Schemes Act”. 

 
Other pieces of legislation, which cover the financial industry as a whole (e.g., 
including banks), and which include the insurance industry, are: 

 The Financial Advisory and Intermediary Services Act (Act 37 of 2002)”; 
 The “Financial Intelligence Centre Act (2001)”; and 
 The “Promotion of Access to Information Act, 2 of 2000”. 

 
The Financial Services Board (FSB), established as a statutory body by the Financial 
Services Board Act, 97 of 1990, supervises the activities of the insurance industry 
through the abovementioned legislation.  The FSB entrusts regulatory functions to 
the Registrar of Long-and Short-term Insurance, Friendly Societies, Pension Funds, 
Unit Trust Companies, Stock Exchanges and Financial Markets. Included in such 
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functions are also regulatory control over Insider Trading, as well as the participation 
bonds industry, certain trust and depository institutions and central security 
depositories responsible for the safe custody of securities.  (The FSB is also 
responsible for the financial supervision of the Road Accident Fund.) 
 
The provisions of the legislation, which governs insurance specifically, are mainly 
contained in the Long Term Insurance Act and the Short Term Insurance Act.  These 
acts ensure that insurers remain solvent and are able to discharge their duties to the 
public, and also ensure that the insured public is protected.  Insurers are required to 
register and strict conditions are imposed on registration.  Unregistered persons are 
forbidden to do insurance business.  
 

1.2 The Short Term and Long Term Acts compared in terms of indemnity and 
non-indemnity cover 

 
The reason for the existence of a long term insurance act, as well as a short term 
insurance act, lies in the difference in nature between short and long term insurance. 
Long term insurance focuses on the life events, such as death or retirement of a 
person (non-indemnity insurance), whereas short term insurance focuses on the 
replacement value of objects (e.g., a motor vehicle) in the event of a loss (indemnity 
insurance), with personal accident and sickness also covered. Each type of 
insurance business therefore has its own legislation/regulations governing its 
insurers and the way they conduct, manage, market and maintain their business.  
 
The concepts of “indemnity” and “non-indemnity” are further explained as follows: 
 

 Contracts of life are non-indemnity insurance, in that the sum assured does 
not necessarily bear any relation to the actual loss (e.g. to a man’s wife, his 
life may either be worth more than a sum assured of R10 000 or it may be 
worth nothing at all). 

 Under contracts of indemnity insurance the insured is entitled to recover the 
actual commercial value of what he has lost.  Indemnity insurance includes all 
insurance against damage to property, such as fire, motor, burglary, public 
liability, etc. 

 

1.3 The Short Term and Long Term Insurance Acts compared with reference to 
the criteria used to assess the risk 

 
The risks that can be covered by a long-term insurer depend on the policy classes 
for which the insurer is registered under the LTIA (Long Term Insurance Act).  The 
following policy classes are defined in the act: 

 Life 
 Assistance 
 Disability 
 Health 
 Fund 
 Sinking Fund 
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The types of risks that can be covered therefore are those that relate to: 

 The life of a person or unborn beginning, continuing, having continued for a 
given period or ending.  Policies that insure or reinsure these risks, or pay an 
annuity for a defined period, are life policies.   

 If the sum of all the benefits to be provided under a life policy, or the annuity 
premium in the case of an annuity, does not exceed R10 000, these risks can 
also be written in assistance policies.  

 The risks taken by a friendly society (as defined by the Friendly Societies Act), 
pension fund (as defined by the Pension Funds Act) or medical scheme (as 
defined by the Medical Schemes Act), as contained in their rules.  Policies 
that insure or reinsure the whole or part of such liabilities (except if they relate 
only to a single member or the dependants of a single member) are fund 
policies.   

 The functional ability of the mind or body of a person or unborn becoming 
impaired.  Policies that insure or reinsure these risks are disability policies.   

 The health of the mind or body of a person or unborn being affected.  Policies 
that insure or reinsure these risks are health policies, unless: 

o The benefits are not defined amounts of money. 
o The benefits are provided on a person having incurred expenses in 

respect of any health service, to defray these expenses. 
o The benefits are to be provided to a provider of health services in 

return for providing such services. 
o The policy is a fund policy as defined above. 

 The risks taken on in providing benefits at a fixed or determinable future date.  
Policies that insure or reinsure these risks but fall outside the definition of life 
policies are sinking fund policies.  This means this class is used for policies 
that are not dependent on what happens to a given person, but rather have a 
defined term, such as a pure investment contract. 

 
 How do you assess long-term risk? 

 
1) A long-term insurance policy promises benefits based on some unknown 

future outcome.  The unknowns can be grouped broadly into “demographic” 
and “economic” unknowns.  Demographic unknowns relate to the risks of 
living or dying, becoming disabled or sick, etc. while economic unknowns 
relate to interest and inflation rates, investment returns, etc.   

2) Included in developing a policy is determining an appropriate premium to 
charge for a given level of risk, with a given contractual definition and 
processes to support it. 

3) Whether the premium charged for a policy is appropriate depends on the 
actual outcome of both the demographic and economic unknowns versus 
what was allowed for in the premium.  It is however also affected by the extent 
to which the underlying contract and processes have supported it.  The most 
important of these processes are those that relate to underwriting and the 
assessing of claims.   

4) To determine an appropriate price is not just finding an expected future 
outcome and determining the required premium for it, but rather “modelling 
the risk” to try and understand the financial outcome of charging a given 
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premium for a variety of possible future demographic and economic 
outcomes, as well as the sensitivity of the result to each variable. 
 

 How policyholders are protected when their risk is assessed 
o The regulations that a registered insurer has to comply with, specifically 

those relating to disclosure. 
o Market forces.  If an insurer “assessed the risk” too highly, it would not 

secure business, if too low it would make losses. 
o Ensuring that an insurer will be able to meet its obligations when they fall 

due.  The most direct comment in this regard is probably that the statutory 
actuary of a registered life office has to be satisfied that the policies sold 
are financially sound and that all policies are regulated by the Financial 
Services Board. 
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Module 2 

The terminology and underlying concepts used in the Long Term 
Insurance Act 

 
This Module deals with:  
 The concept of long term as it is used in the Act 
 The different classes of policy in the Act with examples 
 The parties to a Long Term insurance contract and an explanation of their 

relationship, rights and obligations 
 Limits on cover imposed on the lives of children according to age 
 The difference between a life contract and all other contracts with reference to 

age and contractual capacity 
 The protection of a life insurance contract in case of insolvency with examples 
 

2.1 The concept of long term as it is used in the Act 
 

“Long-term insurance business” means the business of providing or undertaking to 
provide policy benefits under long-term policies. 

 
This means that the intention of this business is to provide cover for a long period of 
generally longer than 5 years. 
 

 Insurable Interest 
Where the assured is so situated that the happening of the event on which the 
insurance money is to become payable would, as a proximate cause, involve the 
assured in the loss of any right recognised by law or in any legal liability there is an 
insurable interest in the happening of that event to the extent of the possible loss or 
liability. 
 
An insurable interest is required for all contracts of insurance.  This requirement is 
based on considerations of public policy, which condemns as wagers all agreements 
in which the parties have no interest.  It is this interest which distinguishes an 
insurance contract from a gaming or wagering agreement. 

 
For example the lender (creditor) has an interest in the life of the borrower (debtors), 
partners or shareholders has an interest in each other’s lines.  Where there is a duty 
to support, and insurable interest is also present.  For example spouses have an 
interest in each others’ lives as well as in the life of children, parents, grand parents, 
brothers and sisters. 
 

2.2 The different classes of policy in the Act with examples 
 
The different policy classes in the Act, can be outlined as follows: 
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 Assistance Policy: 
“Assistance policy” means a life policy in respect of which the aggregate of- 

(a) the value of the policy benefits, other than an annuity, to be 
provided (not taking into account any bonuses to be determined 
in the discretion of the long-term insurer); and 

(b) the amount of the premium in return for which an annuity is to 
be provided, 

does not exceed R10 000, or another maximum amount prescribed by the Minister; 
and includes a reinsurance policy in respect of such a policy. 

 
A small life policy in which the sum assured must not exceed the specified amount of 
R10 000. 

 
 Disability Policy: 

“Disability policy” means a contract in terms of which a person, in return for a 
premium, undertakes to provide policy benefits upon a disability event; and includes 
a reinsurance policy in respect of such a contract. 
 
A policy which is dependent upon a “disability event”, i.e. an event whereby the 
functional ability of the mind or body is impaired, by whatever cause. 
 
 
Example: Permanent disability of a person, where he/she: 

 is unable to do his own occupation; 
 has lost the use of: one hand, one foot, hearing or sight; or 
 has lost both hands or both feet. 

 
 Fund Policy: 

“Fund policy” means a contract in terms of which a person, in return for a premium, 
undertakes to provide policy benefits for the purpose of funding in whole or in part 
the liability of a fund to provide benefits to its members in terms of its rules, other 
than such a contract relating exclusively to a particular member of the fund or to the 
surviving spouse, children, dependants or nominees of a particular member of the 
fund; and includes a reinsurance policy in respect of such a contract. 

 
Funds can invest in order to accumulate the means to meet their obligations to 
members under their Rules. 

 
 Health Policy: 

“Health policy” means a contract in terms of which a person, in return for a premium, 
undertakes to provide policy benefits upon a health event, but excluding any 
contract- 

(a) of which the contemplated policy benefits- 
(i) are something other than a stated sum of money; 
(ii) are to be provided upon a person having incurred, and to 

defray expenditure in respect of any health service 
obtained as a result of the health event concerned; and 

(iii) are to be provided to any provider of a health service in 
return for the provision of such service; or 
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(b) (i) of which the policyholder is a medical scheme registered 
under the Medical Schemes Act, 1976 (Act No.72 of 
1967); 

(ii) which relates to a particular member of the scheme or to 
the beneficiaries of such member; and 

(iii) which is entered into by the scheme to fund in whole or in 
part its liability so such member or beneficiaries in terms 
of its rules; 

and includes a reinsurance policy in respect of such a contract. 
 
A medical aid scheme reinsures its obligations to an individual member. 
Example: Dread disease policies, including replacement of an aorta. 
 

 Life Policy: 
“Life policy” means a contract in terms of which a person, in return for a premium, 
undertakes to- 

(a) provide policy benefits upon, and exclusively as a result of, a life 
event; or 

(b) pay an annuity for a period and includes a reinsurance policy in 
respect of such a contract. 

 
A policy with a guaranteed sum of money payable upon the death of a person 
whenever that may occur, so long as the premiums have been paid. 
Example:  A Retirement annuity policy or an Endowment policy. 
 

 Sinking Fund Policy: 
“Sinking fund policy” means a contract, other than a life policy, in terms of which a 
person, in return for a premium, undertakes to provide one or more sums of money, 
on a fixed or determinable future date, as policy benefits; and includes a reinsurance 
policy in respect of such a contract. 
 
A policy whereby juristic persons are able to choose a long term policy directly in 
their own names as a vehicle for investment. 
Example: 

 Juristic persons; 
 Non-tax paying clubs; 
 Churches 

 
The only purpose here is savings, there is no risk attached. 
 
 
 
 

2.3 The parties to a Long Term insurance contract and an explanation of 
their relationship, rights and obligations 

 
The parties to a Long Term insurance contract can be outlined as follows: 
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 Insurer 
This is the party who accepts the risk and will pay a sum of money when an insured 
event such as death, injury or accident causing permanent disability occurs, as 
stipulated in the insurance contract. 
 

 Policyholder 
The policyholder is the owner of the policy.  The policyholder can deal with the policy 
in any way including ceding it, appointing a beneficiary, surrendering it and making 
withdrawals there from. 
 

 Life Insured 
This is the party whose life is covered by the insurer (the insurer carries the risk on 
his/her life).  The insured life and owner could be the same person. 
 
In order for a policy to exist there HAS to be a life insured. It is quite common to 
nominate a second life or even a third life insured in order to insure that the plan will 
continue in the event of the first life insured dying. 
 

 Contribution payer 
This is the party who agrees to pay a contribution for a specific term or until such 
time it is no longer required. 
 
The life insured and the contribution payer can be the same person. 
 

 Beneficiary 
This is the party who has been nominated by the planholder (owner) to receive the 
proceeds in the event of the life insured’s death. 
 
Where no beneficiary is nominated, the proceeds will be payable to the estate. 
 

 Cessionary 
  

There are two types: 
Outright cessionary: 
This occurs when the policyholder also referred to as the cedent, cedes or transfers 
all his/her rights to the policy to a third party.  This cession can be in the form of a 
donation or in terms of an agreement. 
 
Security cessionary:  
This occurs when the policyholder cedes the policy to a third party, normally a 
financial institution, as security for a loan.  The policyholder does not cede all the 
rights to the policy to this cessionary.  The cessionary may only keep the policy as 
security until the debt has been redeemed.  In the event that the debt is not 
redeemed prior to death of the cedent, the financial institution may only surrender a 
portion of the policy equal to the outstanding balance.  The policy, provided it still has 
value, must be reverted to the original owner.  The same applies in the event of 
death of the cedent prior to settling the debt. 
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2.4 Limits on cover imposed on the lives of children according to age 
 
The limitation on the provision of benefits in the event of a child’s death has been 
extended to include the unborn insured “life” and “assistance” policy benefits are 
limited to: 

(i) R10 000 in the event of the death of an unborn or a minor under the age of 
6 years, and 

(ii) R30 000 in the event of the death of a minor under the age of 14 years but 
older than 6 years. 

These restrictions are overridden insomuch as they are exceeded by a refund of 
premiums paid plus interest. 

 
The reason for the inclusion of these limitations is that there should be no incentive 
to someone to harm a child in times of financial hardship. 

 

2.5 The difference between a life contract and all other contracts with 
reference to age and contractual capacity 

 
In terms of the Long Term Insurance Act, a life contract is defined as follows: 
“Life policy” means a contract in terms of which a person, in return for a premium, 
undertakes to: 

 Provide policy benefits upon, and exclusively as a result of, a life event; and 
 Pay an annuity for a period 

and includes a reinsurance policy in respect of such a contract. 
 
Contractually, the term “person” referred to above, can be the same person or 
someone else on the insured side: 

 There is the insured i.e. the policyholder (the person who takes out the policy 
with the insurer and originally owns it, and pays, though not necessarily, the 
premiums); 

 There is also the life assured, also known as the insured (the person whose 
life event will determine the provision of benefits by the insurer).  If this person 
is not the insured, he/she must have an insurable interest in that life. 

 There is lastly the person to whom the benefits are payable (the beneficiary), 
which can be the insured him or herself, or another nominated person. 

 
Because of the aspect of a life event, life contracts are separate from all other 
contracts where, for instance, the replacement value of an object is insured in the 
event of a loss. 
 
What further separates life contracts from other contracts, is the fact that there can 
be as much an obligation on the insurer’s part to pay benefits if the life of the insured 
continues to a certain date or age, as an obligation to pay benefits if life ceases.  Not 
all life contracts are, however, structured in this way.  In term insurance, the insurer 
will only pay in the event of death within the term (or up to a certain age).  In pure 
endowment, the insurer will only pay if death does not occur within the specified 
period. 
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Also, unlike many other contracts, and again because it is a life event driving the 
payment of benefits, the insured does not seek compensation for a loss.  The 
insured contracts with the insurer to be paid a predetermined sum, whether such 
insured is insuring his/her own life or that of his/her debtor.  A person can place any 
value on his/her own life and insure for that value and because of this, it can be 
argued that such insurance is really more in the nature of an investment. 
 
Another difference lies therein that life contracts are not contracts from year to year, 
but are continuous.  The non-payment of premiums under some life contracts (where 
there is an investment value) also does not necessarily result in the termination of 
the contract.  The Long Term Insurance Act requires the insurer to maintain such 
contracts for a grace period, to revive it in certain circumstances, to substitute a paid-
up premium free contract or to use the value under the policy to pay future 
premiums.  
 
Life contracts may also be ceded to another person in full, or to a financial institution 
(e.g., a bank) as security against a loan. 
 
In the past, legal contracts normally had the stipulation that you had to be 21 years 
of age to enter into the contract. However, Long Term insurance contracts could be 
accessed by the age of 18 years. According to new legislation, 18 years is the age 
for “legal capacity” on all contracts, including Long Term insurance contracts. 
 

2.6 The protection of a life insurance contract in case of insolvency with 
examples 

 
In terms of the protection of a life insurance contract in the case of insolvency, the 
Act stipulates the following: 
 
Section 63:  The policy benefits provided or to be provided to a person under one or 
more assistance, life, disability or health policies in which that person or the spouse 
of that person is the life insured and which has or have been in force for at least 
three years (or the assets acquired exclusively with those policy benefits) shall, other 
than for a debt secured by the policy— 
 
(a) during his or her lifetime, not be liable to be attached or subjected to execution 
under a judgment of a court or form part of his or her insolvent estate; or 
(b) upon his or her death, if he or she is survived by a spouse, child, step-child or 
parent, not be available for the purpose of the payment of his or her debts. 
(2) The protection contemplated in subsection (1) shall apply to— 
(a) assets acquired solely with the policy benefits, for a period of five years from the 
date on which the policy benefits were provided; and 
(b) policy benefits and assets so acquired (if any) to an aggregate amount of R50 
000 or another amount prescribed by the Minister. 
(3) Policy benefits are only protected as provided in— 
(a) subsection (1) (b), if they devolve upon the spouse, child, stepchild or parent of 
the person referred to in subsection (1) in the event of that person’s death; and 
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(b) subsection (1) (a) and (b), if the person claiming such protection is able to prove 
on a balance of probabilities that the protection is afforded to him or her under this 
section. 
 
Anyone with dependants should take steps to provide for them financially, in the 
event of his or her death. Of vital importance in this regard is adequate life 
insurance. Another risk - particularly acute for anyone who has their own business - 
is that of insolvency. A double disaster is to die insolvent, that is to say with debts 
that are greater than one’s assets.  
 
If a person becomes insolvent, creditors are entitled to attach his or her property, 
with the exception of a few categories of assets which enjoy protection from 
attachment in terms of the Insolvency Act. What happens to the proceeds of a life 
insurance policy: are these proceeds protected or can they be attached by creditors 
of a deceased insolvent? Of course, attachment by creditors would be catastrophic 
for the deceased’s dependants. 
 
Case study 
 
The SCA resolves two conflicting High Court decisions 
In Shrosbree NO v Love 2005 (1) SA 309 the Supreme Court of Appeal resolved two 
conflicting High Court judgments in this regard, both decided in 2004, which created 
great uncertainty amongst life assurers. Both High Court judgments concerned 
insolvent deceased estates, where the deceased had taken out a life insurance 
policy and had nominated a beneficiary in terms of the policy. The one High Court 
decision held that section 63 of the Long-Term Insurance Act 52 of 1988 has the 
effect that the proceeds of the policy, save for R50 000, form part of the insolvent 
estate, and must therefore be used to pay creditors; the other decision held that the 
proceeds of the policy must go to the nominated beneficiary. 
 
In a consolidated appeal from these two High Court decisions, the Supreme Court of 
Appeal held that where a life insurance policy nominates a beneficiary, the proceeds 
of the policy are payable directly from the insurer to that beneficiary. Section 63 of 
the Long-Term Insurance Act, said the court, and does not divert the proceeds of a 
life insurance policy from the nominated beneficiary to the insolvent estate. 
 
A life policy with a nominated beneficiary is a stipulatio alteri  
The Supreme Court of Appeal held that when a person takes out a life insurance 
policy and nominates a beneficiary for that policy, this constitutes a stipulatio alteri, 
that is to say, a contract for the benefit of a third party. That nomination can be 
revoked by the insured party at any time during his or her lifetime. If on death, the 
nomination has not been revoked, the insurer must make an offer to the nominated 
beneficiary. On acceptance, that beneficiary becomes a party to the insurance 
contract and acquires an enforceable right against the insurer to require payment of 
the proceeds of the policy. Section 63 of the Long-Term Insurance Act does not 
regulate the payment of the proceeds of the policy because the proceeds of the 
policy go directly to the beneficiary, and not to the estate of the deceased. 
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Estate and tax-planning implications 
The estate and tax-planning moral of the judgement is that it is highly advisable, 
when taking out a life insurance policy, to nominate a beneficiary (an individual or a 
family trust) rather than allow the proceeds of the policy to be an asset in your 
deceased estate. If your deceased estate turns out to be insolvent, and you have 
nominated a beneficiary, the proceeds of the policy will not fall into your insolvent 
estate, but will be paid directly by the insurer to the nominated beneficiary. 
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Module 3 

The underlying requirements of the Long Term Insurance Act 
 
This Module deals with:  
 The Registrar of Long Term insurance with examples 
 The concept of non disclosure of material factors that influence the assessment 

of Long Term risk with examples 
 The consequences if an unregistered organisation conducts insurance business 

and an indication of possible penalties 
 

3.1 The Registrar of Long Term insurance 
The Registrar of Long-term Insurance prescribes under paragraph 2 Schedule 3 of 
the Long-term Insurance Act, 1998 (Act No. 52 of 1998), the requirements for the 
calculation of the value of the assets, liabilities and capital adequacy requirement of 
long-term insurers. 
 
Particulars of the Registrar of Long-term Insurance: 
Financial Services Board 
P O Box 35655 
Menlo Park 
0102 
Tel: (012) 428-8000 
Fax: (012) 347-0221 
 
Please refer to the handout and read in section 2 of the Act, what the duties and 
purpose of the registrar is. 

3.2 The concept of non disclosure of material factors that influence the 
assessment of Long Term risk with examples 

 
Misrepresentation (section 59) 
 
This section prevents: 
 

(i) the invalidation of a policy 
(ii) an insurer from denying liability 
(iii) increased obligations of a policyholder as a result of any misrepresentation 

made at the time that the policy was effected or varied, unless that 
misrepresentation was material to the assessment of the risk under the 
policy. 

 
This section makes materiality a requirement in order to avoid liability under a policy 
due to a misrepresentation.  The section aims to protect policyholders from 
unscrupulous insurers who seek to escape liability under a policy by exploiting trivial 
misstatements which had not bearing on the assessment of the risk. 
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The current Act’s provisions relating to the misstatement of age have also have 
incorporated into this section. 
 

3.3 The consequences if an unregistered organisation conducts insurance 
business and an indication of possible penalties 

 
Any insurance company who offers long term insurance products: 

 Have to be registered or deemed to be registered as a long term 
insurer. 

 Authorised to carry on that kind of business. 
 Have to carry on business in accordance with the Act. 

 
 Penalty for non-registration 
Persons who are not registered insurers must not use business names which 
indicate that they are in the insurance business and in 8(1)(b) even those who are 
registered insurers must not do anything to lead the public to think they are 
authorised to conduct classes of business when they are not so authorised. 
 
OFFENCES BY LONG TERM ASSURERS AND OTHERS 
 
The Act lists offences as contained in the Schedules thereto, committed by either an 
insurer or someone else, which are subject to a maximum fine of R100 000 or 12 
months imprisonment (non insurers only) or both for certain, presumably non-
material offences, and a maximum fine of R1 000 000 or 10 years imprisonment for 
more material transgressions. 
 
If the Registrar does not receive information he requested within a certain period 
from a person, he can impose a fine of up to R1 000 for every day that the 
information is still outstanding, irrespective of any criminal proceedings instituted. 
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Module 4 

Application of the Long Term Insurance Act to a client's rights and 
obligations under a contract 

This Module deals with:  
 Accessibility to funds in the first five years of a contract in terms of frequency and 

values 
 The minimum terms of a contract with reference to the requirements of the Act 
 The consequence of increasing a policy premium by more than 20% with 

reference to the Act 
 The impact of the four funds approach to a long term policy with reference to 

Income Tax Legislation 
 

4.1 Accessibility to funds in the first five years of a contract in terms of 
frequency and values 

 
Within an insurance policy, access to funds is at times restricted for a period of time.  
A restriction period starts on and lasts for five-years from: 
 

 When the first premium is paid. 
 The first of any month during which a premium is received such that the 

premium for that policy year will exceed the higher of the premiums received 
in the previous two policy years by more than 20%. 

 
Should one of these events occur during a restriction period, the restriction period is 
extended until five years after the latest event.   Should it not occur within an existing 
restriction period, a new restriction period is started (and thus affects access to funds 
for the next five years). 
 
Within a restriction period, benefits can only be paid from the policy in (and thus 
access to funds is restricted to) the following events: 
 

1. The policy covered one of the following events, and this event occurs: 
 

 The life of an insured life has begun. 
 The life of an insured life has ended. 
 A health event (i.e. the health of an insured life becoming impaired). 
 A disability event (i.e. the functional ability of an insured life becoming 

impaired). 
 

2. The policyholder ceases to be an appropriate legal person to have a policy 
with (i.e. winding-up, liquidation, placement under judicial management, 
placement under curatorship, death or sequestration of the estate of the 
policyholder). 

 
3. The insurer contractually advances premiums to the policyholder in order to 

keep the policy going. 
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4. The benefit is an annuity that meets certain criteria, set out below. 

 
5. A single surrender or part-surrender within the restriction period – see further 

restrictions below. 
 

6. A single policy loan within the restriction period – see further restrictions 
below. 

 
Annuities 
Annuity benefits are not restricted, provided that:   

 Annuity payments are to be made annually or more frequently. 
 At least one payment must be made within 31 days before the end of the 

restriction period. 
 The annuity payments in a given year may not change by more than 20% 

over the annuity payments in the previous year, unless: 
o It is a linked annuity, where the only reason for the difference in annuity 

payment is the change in the value of the underlying (linked) assets. 
o The annuity is on multiple policyholders / lives, and the only reason for 

the difference in annuity payment is the death of one of these lives. 
o The difference in the annuity is solely due to a surrender of part of the 

policy. 
 
Loans, surrenders, part-surrenders 
The maximum amount of money that can be paid out is restricted for the loan, part-
surrender or surrender within the restriction period. 

 The maximum loan in the restriction period is equal to the current value of 
any surrender value just before the start of the restriction period plus all 
premiums paid during the restriction period less all benefits (other than those 
in point 1 above) paid during the restriction period.  These are accumulated at 
5% interest to date. 

 The maximum part-surrender in a restriction period is the same as the 
maximum loan amount above, except that the capital amount of any loans 
already provided during the restriction period is taken off as well.   

 The maximum surrender value in a restriction period is the same as the 
maximum part-surrender value, except that if the unrestricted surrender value 
is less than R2500, the full amount may be paid. 

 
Very simplistically, this section of the Act makes the policy wrapper less useful for 
accumulating savings for less than 5 years, as in the first 5 years or for 5 years at 
any time thereafter if the policy undergoes significant change in “size”, access to 
funds is restricted (or growth is limited to 5% per annum where savings are 
accessed). 
 
4.2 The minimum terms of a contract with reference to the requirements of the 

Act 
 
As with any other contract, an insurance contract or policy is concluded when the 
parties (the proposer or client, and the insurer) agree to be bound by certain terms 
and conditions.  There must be an offer (proposal) by the prospective policyholder on 
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the one hand and acceptance on the other hand by the insurer.  The issue of a policy 
indicates the insurer’s acceptance. 
 
The terms by which the parties agree to be bound, basically revolve around: 

 The person insured; 
 The risk insured against; 
 The amount payable by the insurer on the happening of the event insured 

against; 
 The amount of premium payable by the insured; and 
 The period of insurance. 

 
Broadly, the terms of an insurance contract can be classified into the following: 

 Terms required for the contract to come into effect: Eg. untrue statements by 
the policyholder which result in a material alteration in the risk; 

 Terms required for the contract to remain valid: Eg. that the policyholder 
remains a South African resident and pay premiums on every due date; and 

 Terms required at claim stage: Eg. that a claim must be submitted in writing 
on the insurer’s prescribed form. 

 
Fitting into this broad classification, the Long Term Insurance Act prescribes certain 
terms that must be contained in the insurance contract.  These terms are as follows: 
 
The undertaking by the insurer to provide policy benefits shall be suspended until the 
insurer has received the first (or only) premium, or until arrangements to its 
satisfaction have been made for the provision of the premium by debit order, stop 
order, credit card or other instrument approved by the Registrar. 
 
If a premium has not been paid on its due date, the insurer shall notify the 
policyholder of the non-payment, and the policy shall remain in force for a prescribed 
grace period (maximum of one month), or for such longer period as may be agreed 
between the parties.  If the overdue premium is not paid by the end of any such 
period, the policy shall, provided there is sufficient value, be made paid-up (continue 
without further premium payments).  If there is not a sufficient value, the policy shall 
be surrendered/lapsed.  The insurer must inform the policyholder of these events in 
writing. 

 Under insurance contracts which are assistance policies, either party thereto 
may request that a policy benefit which is expressed otherwise than in a sum 
of money (for example, the provision of a funeral) shall be provided as a sum 
of money equal in value to the cost that would have been incurred by the had 
the non-monetary benefit been provided. 

 The insurer shall not undertake to provide policy benefits that would exceed 
the 20% rule (refer to the section dealing with the consequences of increasing 
premiums by more than 20%). 

 An insurer shall not undertake to provide benefits in the event of the death of 
an unborn, or of a minor before under the age of 14 years, the value of which 
(a) in the case of an unborn or minor under the age of 6, R10 000, or (b) in the 
case of minor older than 6 years but under 14, R30 000. 

 The following terms shall not be enforceable by an insurer if they are 
contained in an insurance contract: 
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(a) The insurer is not responsible for the actions or statements of its 
representatives with regard to the insurance contract; 

(b) An admission by a policyholder that the insurer’s representative was 
appointed to act on his/her behalf; 

(c) The insurer will only pay benefits if payment is received in that regard 
by a re-insurer; and 

(d) If a policyholder waives any right that he/she may have under the 
legislation. 

 
In addition: 

 An insurer shall not refuse to enter into an insurance contract with a 
person rendering military service in accordance with the Defence Act, 
1957 (Act No. 4 of 1957). 

 A minor who has attained the age of 18 years may, without the 
consent of his or her guardian, enter into or vary, or deal with an 
insurance contract under which he or she is the life insured and pay 
the premium due under the policy with money which he or she has 
earned or which is at his or her disposal, and a policy benefit under 
the policy shall be provided to the minor who may deal with it as he 
or she thinks fit without the consent of his or her guardian. 

 An insurer may not cancel an insurance contract on any wrong 
statements made by a policyholder if such statements do not 
materially affect the risk under the contract. Benefits may, however, 
be adjusted to the correct age, where the age was wrongly given. 

 An insurer may not cancel an insurance contract merely because a 
provision of any law has been broken. An insurance contract may, 
however, be cancelled where the policyholder misrepresented. 

 An insurance contract issued by an insurer who is not allowed to do 
so, or by a person who is not an insurer, shall not be valid and the 
policyholder shall be in the same legal position as when a breach of 
contract was conducted by such insurer or person acting as an 
insurer. 

 Any insurance contract entered into before the commencement of 
Long Term Insurance Act, which does not comply with any provision 
of this Act, shall not be void or unlawful merely because of that. 

 

4.3 The consequence of increasing a policy premium by more than 20% with 
reference to the Act 

 
The process of determining a premium for a policy consists of: 

 Setting assumptions (e.g. interest and inflation rates, expense levels, 
mortality rates, etc.); 

 Determining the product structure (eg. Providing life insurance, disability 
insurance?); 

 Determining the premium required to meet the required return on capital (eg. 
Would R20 per month be enough to cover the risk?); 
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 Testing the sensitivity of the resulting profit to a wide variety of future 
outcomes (eg. What if the person dies tomorrow, what if he lives for the full 
term of the policy?, etc.). 
 

 What assumptions are the premiums based on? 
An analysis of actual past experience or an appropriate model of future experience is 
used to decide the initial assumptions.  Examples include: 
 For deaths/ disabilities/ etc. statistical analyses of past experience is used.  
 For the impact of Aids on death/disability, the output from appropriate models is 

generally used. 
 An analysis into actual company expenses is used to determine allowances in 

premiums for the future expenses of running a policy. 
 The historical and current levels of major economic variables (e.g. inflation, 

interest rates, investment returns) are used to set the assumptions for these 
variables. 

 Some variables can be determined in relation to these assumptions or are fixed 
(e.g. debit order fees). 

 
Ultimately, of course, these assumptions do not determine the premium.  Rather, 
they provide the starting point for the profit and sensitivity testing process, as 
mentioned above.  Furthermore, through the cycle of profit testing up-front and 
ongoing valuations and experience investigations, assumptions keep being fine-
tuned over time. 
 

 When are different people charged different premiums? 
From analysing past experience, it becomes clear that there are a number of person-
specific factors that result in different levels of risk (and therefore in theory imply 
significantly different premiums).  These include: 

o Age 
o Gender 
o Income 
o Education 
o Occupation 
o Geographical location 
o Smoker status 
o HIV status / progression 
o Health status and medical history 
o Hazardous pursuits / pastimes (e.g. diving, piloting, racing) 

 
It is possible to ignore these factors at the individual level, provided you have an 
appropriate group of individuals cross-subsidising one another.  Some arrangements 
indeed run this way (e.g. the group life cover on a pension fund).  Where premiums 
cannot be determined at group level (either because no group exists, or because 
group rating is inappropriate for a group), these differences have to be allowed for at 
individual level: 

o  
o Premiums may have to be differentiated by one or more of these factors.   
o Terms and conditions may be imposed that restrict the cover, e.g. exclusion 

clauses or waiting periods, which eliminate the differences in risk. 
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 What is “anti-selection”? 
Where people have the choice whether they want cover at a given price, there is the 
possibility that those for whom the given price is low compared to their individual 
level of risk will take it, while those for whom it is high compared to their individual 
level of risk will not.  In the extreme this could mean that the only people with cover 
are those for whom the premiums are too low, which clearly implies a loss for the 
insurer. 
 
Consider an example of an insurance company not differentiating their premiums by 
smoker status, despite the fact that smoking significantly increases the risk.  The 
insurer sets the premiums based on some mix of smoker and non-smoker mortality, 
i.e. assuming some average level of risk in-between smoker and non-smoker risk.  In 
theory, all smokers should take this cover (as their premiums would be subsidised by 
the non-smokers) while the non-smokers shouldn’t take the cover (as they’d be 
doing the subsidising!).  However, if only the smokers take the cover the premiums 
should actually have been set with relation to smoker risk only.  A smoker taking this 
cover could be said to be selecting against the insurer, or “anti-selecting”. 
 
A more obvious example of someone anti-selecting would be someone who knew 
they were seriously ill (e.g. terminally ill in hospital) taking cover from an insurer who 
accepted all applicants for cover without any health testing or suitably restrictive 
terms and conditions.  Clearly the premium is unlikely to be sufficiently high to cover 
their individual level of risk. 
 
The provisions of Section 54 of the Long-Term Insurance Act, read in conjunction 
with the Regulations thereto, state that life insurers may not: 

 Pay an endowment type benefit within 5 years of a policy's commencement 
date; 

 Pay annuities over less than 5 years or vary them by more than 20% from 
year to year; 

 Pay more than one cash value that exceeds all premiums plus 5% compound 
interest within 5 years of policy commencement; and 

 Increase premiums by more than 20% unless the restrictions above are 
applied again. 

 
Reference is still often made to these provisions as “Section 59D” – that is, the 
reference where these provisions were stipulated in the old insurance act prior to the 
revised act being introduced in 1998. 
 
An important feature of these provisions is to clearly differentiate between the 
investment business conducted by banks and the investment business conducted by 
life offices - thus limiting the tax advantages to be gained by the injection of large 
amounts into a policy shortly prior to maturity (the pay-out date). 
 
In practical terms, these provisions impose a minimum term of 5 years on all 
investments through life offices, whether it is done by means of a new policy, or an 
increase of more than 20% in premium under an existing policy. 
 
This means that, if a policyholder takes out a policy with an insurer, it has to run for 
at least 5 years before it can be paid out.  Should the policyholder decide to 
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surrender (cancel) the policy within 5 years, the proceeds or surrender value may not 
exceed the total premiums paid, together with 5% compound interest thereon.  
 
A policyholder may, however, increase premiums under an existing policy without 
any impact on the policy term (and indeed some policies contractually provide for 
annual [yearly] increases, often linked to the percentage of the inflation rate), as long 
as the increase is NOT MORE THAN 20%. 
 
This is not to say, however, that premiums may not be increased by more than 20%.  
The implications are that, IF the premium is increased by more than 20%, a 
restricted period is imposed on the increase.  In other words, the increased amount 
has to stay in the policy for at least a further 5 years. 
 
It is therefore not possible to increase a premium by more than 20% if a policy is 
within 5 years of its maturity date, as the restricted period of 5 years, which will be 
imposed on the increase in premium, will take the policy beyond its maturity date. 
 
The 20% rule has attracted its fair share of controversy over the years.  For instance, 
if a policy loan is taken by a policyholder and is paid back in a lump sum, it COULD 
be argued that the premium received under the policy in a premium paying term 
exceeded this rule!  The common interpretation is that this is not so, because the 
original value of the policy has not been increased by this payment. 
 

4.4 The impact of the four funds approach to a long term policy with reference 
to Income Tax Legislation 

 
First in s.29, there is the obvious basic requirement that an insurer at all times 
maintain its business in a sound financial condition.  This must be done by having 
sufficient suitable assets to cover its properly valued liabilities and by generally 
conducting business according to sound financial principles and practices. 
 

 The impact of the four funds approach 
Firstly, it is important to realise that the four funds approach to a long-term policy 
covers the impact of tax on the income earned by the insurance company on its 
policyholder and corporate assets.  The cost of this tax is generally passed on to 
policyholders by reducing the income they earn on their policies.  The taxability or 
tax deductibility of insurance policy premiums or benefits is covered elsewhere in the 
income tax act (e.g. sections 1, 10 and 11), not in the four funds approach (section 
29A). 
 

 Defining the four funds 
The four funds approach implies that an insurer calculates tax as if it consisted of 
four separate entities (rather than one), namely: 
An “untaxed policyholder fund” (UPF), in which it manages: 
Policies owned by funds (pension, provident, retirement annuity or benefit fund); 
Annuities in payment; and  
Policies issued to non-taxpaying institutions (e.g. local authorities, charities, 
churches etc. as set out in section 10).   
A policy owned by a trust consisting only of such persons also falls into the UPF. 
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A “company policyholder fund” (CPF), in which it manages the policies owned by 
companies.  A non-UPF, non-IPF policy owned by a trust also falls into the CPF. 
 
An “individual policyholder fund” (IPF), in which it manages those policies not falling 
into the UPF that are owned by policyholders other than companies.  A non-UPF 
policy owned by a trust consisting only of persons other than companies also falls 
into the IPF. 
 
A “corporate fund” (CF), in which it manages all the assets and liabilities owned by 
the insurer not falling in the IPF, CPF or UPF. 
 
As policies change ownership over time, they must also be moved between these 
entities, at market value.  Where policies are ceded as security, this does not affect 
ownership for the purpose of this section though.  Furthermore, if an insurer 
reinsures the risk in a policy with another insurer, the owner of the insurance policy 
(and not the insurer) is deemed to be the owner of the reinsurance policy for this 
purpose. 
 
For each of these funds, the liabilities in that fund are calculated at the start of the 
year of assessment.  The insurers assets must be allocated to these funds, in such a 
way that the assets in each fund equals the liabilities in the fund at the start of the 
year of assessment.  This allocation should be done in a manner consistent with how 
business is done for the liabilities in the fund, and specifically in such a way that 
assets which only relate to the liabilities in a given fund are allocated to that fund.  
The remaining assets belong to the corporate fund, as specified above. 
 

 Transfers between the funds 
Within four months after the end of the year of assessment the policies in each of the 
funds must be valued again.  If the market value of the assets in a fund exceeds the 
value of the liabilities in it, this “profit” must be transferred to the corporate fund.  
Should however the market value of the assets be less than the value of the 
liabilities, this “loss” must be made good by way of a transfer from the corporate 
fund.   
 
These transfers are deemed to occur on the last day of the relevant year of 
assessment.  Such transfers are not part of the income or expenses of the 
policyholder fund to or from which it was made. 
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THE FOUR FUNDS 
(As at 2013) 
 
Individual policyholder fund (taxed at 33,3% rate). 
 
dddd 
 
 
 
 
 
Untaxed policyholder fund (not taxed) 
  
 
 
 
 
 
 
 
 
Company policyholder fund (taxed at 28% rate) 
  
 
 
 
 
 
 
 
 
Corporate fund (taxed at 28% rate) 
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